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HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 1267
AN ACT
To anend chapter 196, RSMb, by adding thereto

2
3 seven new sections relating to certification
4 of tobacco products, with penalty provisions.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSCOURI,
AS FOLLONG

Section A, Chapter 196, RSMo, is anended by adding thereto
seven new sections, to be known as sections 196.1010, 196. 1013,
196. 1016, 196.1019, 196.1022, 196.1025, and 196. 1028, to read as
fol |l ows:

196.1010. As used in sections 196.1010 to 196.1028, the

foll owi ng terns nean:

(1) "Brand famly", all styles of cigarettes sold under the

sane tradenark and differentiated fromone another by neans of

addi tional nodifiers or descriptors including but not linmted to

"menthol", "lights", "kings", and "1 O3s", and includes any brand

nane _alone or in conjunction with any other word trademark, | oqo,

synbol ., notto, selling nessage, recogni zable pattern of colors,

or any other indicia of product identification identical or

simlar to, or identifiable with, a previously known brand of

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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cigarettes;

(2) "Cigarette", the sane neaning as such termis defined

in section 196.1000;

(3) "Director", the director of the Mssouri departnent of

revenue;

(4) "Master settlenent agreenent”, the sane neani ng _as such

termis defined in section 196.1000;

(5) "Nonparticipating manufacturer"”, any tobacco product

manuf acturer that is not a participating manufacturer;

(6) "Participating manufacturer", the sane neaning as such

termis defined in section 196.1000;

(7) "Qualified escrow fund", the same neaning as such term

is defined in section 196.1000;

(8) "Stanping agent", a person that is authorized to affix

tax _stanps to packages or other containers or cigarettes under

chapter 149, RSMb, or any person that is required to pay the tax

i mposed under section 149.160, RSMb, on other tobacco products;

(9) "Tobacco product manufacturer", the sane neani ng as

such termis defined in section 196. 1000:;

(10) "Units sold"', the sane neaning as such termis defined

in section 196.1000.

196. 1013. 1. Every tobacco product manufacturer whose

cigarettes are sold in this state whether directly or through a

distributor retailer or simlar internediary or internediaries




10
11
12
13
14
15
16
17
18
19

20
21
22

23

shall execute and deliver on a formor in the manner prescribed

by the director a certification to the director and the director

no later than the thirtieth day of April each year certifying

that as of the date of such certification such tobacco product

manuf acturer is either a participating manufacturer or in full

conpliance with subdivision (b) of section 196.1003, including

all installnent paynents required by section 196.1019.

(1) A tobacco product manufacturer shall include inits

certification:

(a) A list of all of its brand famlies and the nunber of

units sold for each brand fanmly that were sold in the state

during the precedi ng cal endar vear;

(b) A list of all of its brand famlies that have been sold

in the state at any tine during the current cal endar vyear;

(c) Indicating by an asterisk, any brand famly sold in the

state during the preceding cal endar year that is no | onger being

sold in the state as of the date of such certification; and

(d) ldentifying by nane and address any ot her nmanufacturer

of such brand fanmlies in the preceding or current cal endar vyear.

The tobacco product manufacturer shall update such list thirty

days prior to any addition to or nodification of its brand

famlies by executing and delivering a supplenental certification

to the director
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(e) That the tobacco product manufacturer is registered to

do business in the state or has appointed an agent for service of

process and provided notice of the appointnent as required in

section 196.1016;

(f) That the tobacco product manufacturer, if required by

section 196.1003, has established and continues to maintain a

qualified escrow fund, as defined in section 196.1000, and

executed a qualified escrow agreenent under the provisions of

section 196.1003;

(d) That such tobacco product manufacturer is in ful

conpliance with this section and section 196.1003, and any

requl ati ons pronul gated under either section;

(h) a. The nane, address, and tel ephone nunber of the

financial institution where the tobacco product manufacturer has

establi shed such qualified escrow fund required by section

196. 1003 and all requl ati ons pronul gated under that section; and

b. The account number of the qualified escrow fund and any

subaccount nunmber for the state; and

C. The anpunt the tobacco product manufacturer placed in

the fund for cigarettes sold in the state during the preceding

cal endar vyear, the date, and anount of each such deposit, and

such evidence or verification as may be deened necessary by the

director to confirmconpliance with the requirenents of this

subpar agr aph; and
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d. The amount and date of any withdrawal or transfer of

funds the tobacco product manufacturer made at any tine fromthe

fund or fromany other qualified escrow fund into which it ever

made escrow paynents under section 196.1003 and all requl ati ons

pronul gated thereto;

(2) A tobacco product manufacturer may not include a brand

famly in its certification unless:

(a) The tobacco product nmanufacturer affirns that the brand

famly is to be deened to be its cigarettes for purposes of

calculating its paynents under the naster settlenent agreenent,

as defined in section 196.1000, for the relevant year, in the

vol une and shares determ ned pursuant to the nmaster settl ement

agreenent; or

(b) The tobacco product nmanufacturer affirns that the brand

famly is to be deened to be its cigarettes for purposes of

section 196. 1003. Nothing in this section shall be construed as

limting or otherwise affecting the state's right to maintain

that a brand famly constitutes cigarettes of a different tobacco

product nanufacturer for purposes of cal cul ating paynents under

the master settl enent agreenent or for purposes of section

196. 1003;

(3) The tobacco product nmanufacturer shall mmintain al

i nvoi ces and docunmentation of sales and other such information

relied upon for such certification for a period of five years,
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unl ess otherwise required by law to maintain themfor a qgreater

period of tine.

2. By January 1, 2005, the director shall devel op and make

available for public inspection or publish on its web site a

directory listing of all tobacco product manufacturers that have

provi ded current and accurate certifications conforming to the

requi renents of subsection 1 of this section and all brand

famlies that are listed in such certifications, except:

(1) The director shall not include or retain in such

directory the nane or brand famlies of any tobacco product

manuf acturer that fails to provide the required certification or

whose certification the director determines is not in conpliance

with subdivision (2) of subsection 1 of this section, unless the

director has deternm ned that such violation has been cured to the

satisfaction of the director;

(2) The director shall update the directory as necessary in

order to correct nmistakes and to add or renpbve a tobacco product

manuf acturer or brand famly to keep the directory in conformty

with the requirements of sections 196.1010 to 196.1028. The

director shall, by e-nmmnil or other practical neans to each

stanpi ng agent and to each retailer who supplies an e-nuil

address for that purpose, transmt notice of any addition to or

renoval fromthe directory of any tobacco product manufacturer or

brand fanmly. Unl ess otherwi se provided by agreenent between a




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

st anpi ng agent and a tobacco product nmnufacturer, the stanping

agent shall be entitled to a refund froma tobacco product

manuf acturer for any noney paid by the stanping agent to the

t obacco product nmanufacturer for any cigarettes of the tobacco

product nanufacturer in the possession of the stanping agent on

the date of notice by the director of the renoval fromthe

directory of that tobacco product manufacturer or the brand

famly of the cigarettes. Unl ess ot herwi se provided by agreenent

between a retail dealer and a stanping agent or a tobacco product

manuf acturer, a retail dealer shall be entitled to a refund from

a _stanpi ng agent or a tobacco product nmnufacturer for any npney

paid by the retail dealer to such stanping agent or tobacco

product nmanufacturer for any cigarettes of the tobacco product

manuf acturer still in the possession of the retail dealer on the

effective date of renmpval fromthe directory of that tobacco

product nmanufacturer or brand famly of cigarettes. The director

shall not restore to the directory the tobacco product

manuf acturer or the brand famly until the tobacco product

manuf acturer has paid each stanping agent or retail deal er any

refund due;

(3) Every stanping agent shall provide and update as

necessary an electronic nunil address to the director for the

pur pose of receiving any notifications that may be required by

sections 196.1010 to 196.1028;
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(4) The director shall electronically transit to each

stanpi ng agent notice of any addition to or renoval fromthe

directory of any tobacco product manufacturer or brand fanm|ly;

(5) Not less than fifteen business days prior to the

renoval fromthe directory of a tobacco product manufacturer or

brand famly, the director shall provide witten notice to the

manuf acturer, at the address provided in the certification filed,

or _any update thereto under section 196.1013, of the director’'s

proposed determ nation and the basis for the determ nation. A

t obacco product manufacturer or brand fanmly may cure any

deficiency contained in the notice under the provisions of this

section within the fifteen-day period, or seek relief fromthe

director's deternmnation by filing an action in a court of

conpetent jurisdiction of this state. The filing of the action

shall operate to stay the director's deternmnation if the

manuf acturer has paid into escrow the full anpount of any

deficiency in the escrow paynents that the director has

deternined the manufacturer was required to have nmade under

section 196.1003, pending final resolution of the action.

3. It shall be unlawful for any person to affix a stanp to

a_package or other container of cigarettes of a tobacco product

manuf acturer or brand famly not included in the directory, or to

sell, offer or possess for sale in this state cigarettes of a

t obacco product manufacturer or brand famly not included in the
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directory.

4. Not wi t hst andi ng subsection 3 of this section, for

twenty-one days followi ng the date on which the director has

provided notice to a stanping agent of the renpval of a brand

fam |y or manufacturer, the stanping agent may continue to stamp

and sell cigarettes affected by the notice that the stanping

agent had purchased before the director provided notice of

renoval , and such cigarettes shall not be subject to subsection 2

of section 196.1022.

5. A retailer may purchase cigarettes froma stanpi ng agent

and sell such cigarettes at retail for forty-five days foll ow ng

the date on which the director has provided notice to a stanping

agent of the renpval of a brand fanmly or manufacturer and such

cigarettes shall not be subject to subsection 2 of section

196. 1022.

196. 1016. 1. Any nonresident or foreign tobacco product

manuf acturer that has not registered to do business in this state

as a foreign corporation or business entity shall as a condition

precedent to having its brand fanmlies listed or retained in the

directory appoint and continually engage w thout interruption the

services of an agent in this state to act as agent for the

service of process on whomall process, and any action or

proceedi ng against it concerning or arising out of the

enf orcenent of sections 196. 1003 and 196. 1010 to 196.1028 may be
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served in any manner authorized by law. Such service shal

constitute legal and valid service of process on the tobacco

product nanufacturer. The tobacco product nmanufacturer shal

provi de the nane, address, phone nunber, and proof of the

appoi ntnent and availability of such agent to the satisfaction of

the director.

2. The tobacco product manufacturer shall provide notice to

the director thirty cal endar days prior to term nation of the

authority of an agent and shall further provide proof to the

satisfaction of the director of the appointnent of a new agent no

|l ess than five cal endar days prior to the term nation of an

exi sti ng agent appoi nt nent. In the event an agent term nates an

agency appoi ntment, the tobacco product manufacturer shall notify

the director of the termnation within five cal endar days and

shall include proof to the satisfaction of the director of the

appoi nt nent of a new agent.

196. 1019. 1. Not | ater than twenty days after the end of

each cal endar quarter and nore frequently if so directed by the

director each stanping agent shall subnit such information as the

director requires to facilitate conpliance with this section,

including but not limted to a list by brand fanmly of the total

nunber of cigarettes or in the case of roll your own the

equi val ent stick count for which the stanping agent affi xed

stanps during the previous cal endar quarter or otherwi se paid the

10
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tax due for such ciqgarettes. The stanping agent shall nmintain

and nake available to the director all invoices and docunentation

of sales of all tobacco product manufacturer cigarettes and any

other information relied upon in reporting to the director for a

period of five vyears.

2. The director may share information with other federal,

state or local agencies only for purposes of enforcenent of

sections 196.1010 to 196.1028, or correspondi ng | aws of other

states.

3. The director may require at any tine fromthe tobacco

product manuf acturer proof fromthe financial institution in

whi ch such manufacturer has established a qualified escrow fund

for the purpose of conpliance with section 196.1003 of the anount

of mpney in such fund exclusive of interest, and the anpunt and

date of each deposit to such fund, and the anpunt and date of

each wi thdrawal from such fund.

4. In addition to any other information required to be

submtted by law, the director may require a stanpi ng agent or

t obacco product nmanufacturer to subnmt any additional information

including but not limted to sanples of the packagi ng or |abeling

of each brand famly, as is necessary to enable the director to

deterni ne whether a tobacco product manufacturer is in conpliance

with sections 196.1010 to 196.1028.

196. 1022. 1. In addition to or in lieu of any other civil

11
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or crimnal renedy provided by |law, upon a determ nation that a

st anpi ng _agent or _any person has viol ated subsection 3 of section

196. 1013 or any requl ati on adopted pursuant thereto, the director

may revoke or suspend the license of any stanping agent in the

manner provided in chapter 149, RSM. Each stanp affi xed and

each sale or offer to sell cigarettes in violation of subsection

3 of section 196.1013 shall constitute a separate violation. The

director may also inpose a civil penalty in an amunt not to

exceed the greater of five hundred percent of the retail val ue of

the cigarettes or five thousand dollars upon a deternination of a

viol ati on of subsection 3 of section 196.1013 or any requl ati ons

adopt ed pursuant thereto.

2. Any cigarettes that have been sold, offered for sale or

possessed for sale in this state in violation of subsection 3 of

section 196.1013 shall be deened contraband and such cigarettes

shall be subject to seizure and forfeiture as provided by | aw

and all such cigarettes so seized and forfeited shall be

destroyed and not resol d.

3. The director may seek an injunction to restrain a

t hreat ened or actual violation of subsection 3 of section

196. 1013, or subsection 1 or 4 of section 196.1019 by a stanping

agent _and to conpel the stanping agent to conply with such

pr ovi si ons. In any action brought under this section, the state

shall be entitled to recover the costs of investigation, costs of

12
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the action, and reasonable attorney fees.

4. It shall be unlawful for a person to sell or distribute

cigarettes, or acquire, hold, own, possess, transport, inport, or

cause to be inmported cigarettes that the person knows or shoul d

know are intended for distribution or sale in the state in

viol ati on of subsection 3 of section 196.1013. A violation of

this section is a class A m sdeneanor.

5. A person who violates subsection 3 of section 196.1013

engages in an unfair practice in violation of section 407.020,

RSMb.

196. 1025. 1. A determnation of the director not to |list

or to renove fromthe directory a brand famly or tobacco product

manuf acturer shall be subject to review under section 196.1013.

Any brand famly or tobacco product manufacturer that is renmoved

fromthe directory may seek relief fromthe director's

determination by filing an action in a court of conpetent

jurisdiction of this state. The filing of the action shal

operate to stay the director's deternmination if the nmanufacturer

has paid into escrow the full anmpunt of any deficiency in the

escrow paynents that the director has deternined the nmanufacturer

was required to have made under section 196.1003, pending final

resolution of the action.

2. The first report of stanping agents required by

subsection 1 of section 196.1019 shall be due thirty days after

13
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the effective date of sections 196.1010 to 196.1028; the

certifications by the tobacco product nmanufacturer described in

subsection 1 of section 196.1013 shall be due forty-five days

after such effective date; and the directory described in

subsection 2 of section 196.1013 shall be published or nmde

available within ninety days after such effective date.

3. The director may pronul gate rul es necessary to effect

t he purpose of sections 196.1010 to 196.1028. Any rule or

portion of a rule, as that termis defined in section 536.010,

RSMb, that is created under the authority delegated in this

subsection shall becone effective only if it conplies with and is

subject to all of the provisions of chapter 536, RSMo, and, if

applicable, section 536.028, RSMb. This subsection and chapter

536, RSMb, are nonseverable and if any of the powers vested with

t he general assenbly under chapter 536, RSMb, to review to delay

the effective date, or to disapprove and annul a rule are

subsequently held unconstitutional, then the grant of rul enaking

authority and any rule proposed or adopted after Auqust 28, 2004,

shall be invalid and voi d.

4. In any action brought by the state to enforce sections

196. 1010 to 196.1028, the state shall be entitled to recover the

costs of investigation, expert witness fees, costs of the action

and reasonabl e attorney fees.

5. If a court of conpetent jurisdiction determnes that a

14
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person has violated sections 196.1010 to 196.1028, the court

shall order any profits, gains, gross receipts, or other benefits

fromthe violation to be disgorged and paid to the state

treasurer for deposit in the general revenue fund and may be

appropriated to the attorney general and the departnent of

revenue for adm nistration and enforcenent of sections 196.1010

to 196. 1028. Unl ess otherwi se expressly provided the renedi es or

penalties provided by sections 196.1010 to 196.1028 are

cunul ative to each other and to the renedies or penalties

avail able under all other laws of this state.

196. 1028. 1. Any tobacco product manufacturer required to

make paynents under the provisions of section 196.1003, who has

not nmade shi pnents of tobacco products into this state prior to

the effective date of this act may be required to file an

instrunment which may be a cash or surety bond, letter of credit,

or_other instrunent approved by the director which shall be in

t he anpunt of the average escrow paynent nade by all escrow

payi ng entities pursuant to section 196.1003, over the imedi ate

past twelve nonths but shall not exceed fifty thousand doll ars.

The director shall, after a two-year period, release such

manuf acturer from the bondi ng requirenent.

2. In the event the bond filed with the director is cash,

the director shall deposit such bond in the state general revenue

fund and such bond shall be rel eased to the manufacturer pursuant

15



to subsection 1 of this section fromfunds appropriated by the

general assenbly for such purpose. | f appropriated funds are

avai |l abl e, the conmi ssioner of adnministration and the state

treasurer shall cause such refunds to be paid within thirty days

of the receipt of a warrant request fromthe director.
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